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HNOHATHUE, CYIIHOCTD 1 KIACCUOPUKATIUSA CIIOCOBOB OBECIHEYEHUWSA UCIIOJTHEHUSA
OBA3ATEJIBCTB

B Oannoii cmamee paccmompensi npobiemvl 0653amenvcme, ux UCnoNHenus u obecneuenus ux ucnoanenus. Kaswcooe
0053amenbCcmeo OCHOBbIBAENICA HA 6epe Kpeoumopa 8 Oyoyujee UCHOIHEHUe QONICHUKOM OeUcmeusi, HeobXooumozo 0s y0o-

671emeOpenUs UHmepeca Kpeoumopa.

Knrouesnie cnosa: obecneuenue UCnoaHeHuss 003amenbems, 002080p, OO0JHCHUK, 00bIHaAU 0el08020 000POMA, KOOEKC.

IMpexxae uem nepeiitu k KnaccupuKauy crnoco6oB obdec-
TIeYEeHUS WCTIOJTHEHUSI 00513aTeNbCTB HE0OX0IuMO
OCTaHOBUTHCS Ha CIEAYIOLIMX BOIPOCAX, a UMEHHO: YTO Ta-
KOoe 00s3aTeNbCTBO, KTO BBICTYNAeT €ro CTOPOHAMH M Kak
JOJDKHBI UCIIOJTHSTHCS 00s13aTenbCcTBa?

Kaxnass U3 CTOPOH Tpa)kIaHCKO-TIPABOBOTO 00s3aTelNb-
cTBa, TeM Ooisiee, eClM 3TO OO0s3aTENbCTBO BBHITEKAET U3
JIOTOBOpA, 3aMHTEPECOBAHA B HAUIEKAILEM HCIIOJHEHUH JJaH-
Horo obs3arenscTBa. [t obecreueHus: Takoro 0ecCIopHOro
CBOEBPEMEHHOTO M HAUIEKAIETO MCIIOJIHEHHs 00s3aTeNIbCTB
3aKOHOJATENILCTBOM IIPEIYCMATPUBAIOTCS CIIEIAAIBHBIE PhI-
yard BO3JEHCTBUS Ha KaXIyl W3 CTOPOH, KOTOpBIE U
UMEHYIOTCS B 3aKOHOJATENbCTBE CIocobaMu oOecredeHust
UCIIOJIHEHUS 00513aTeIbCTB.

IIpo6neMbl 00513aTENbCTB, UX UCIOJIHEHHE U 00ecTIeYeHHe
WX MCIIOJHEHUS SBIISUIUCH U SBISFOTCS TIOBOJOM JUIS TUCKYC-
CHM MHOTHX H3BECTHBIX YUYEHBIX-TEOpPEeTHKOB. Hampumep,
E.A.CyxaHOB cuHMTaeT, 4TO KaXJ0e 00s3aTeIbCTBO OCHOBBI-
BaeTcsi Ha Bepe KpeauTopa B Oyaymiee WCHOJIHEHHE
JOJDKHUKOM JICHCTBUS, HEOOXOJMMOTO JIsl YIOBJICTBOPEHUS
uHTepeca KpeauTopa. Bepa mroboro kpeauTopa onupaercs B
MEPBYI0 OYepelb Ha YOeXKIEHHOCTb B TOM, YTO, BCTymHas B
00513aTeJIbCTBO, OH BCTYIAET B MPABOOTHOIICHHUE, BCIIEICTBUE
4ero €ro mnpaBa CTaHOBIATCA O6CCHC‘{CHH]>IMI/I NPpUHYANUTCIIb-
HOM cuiioil rocyaapctBa. JledCTBUTENbHO, HaaJexallee
UCTIOJIHEHNE TPaXkJaHCKO-TIPABOBBIX 00A3aHHOCTEH obecre-
YHBAETCSl MEpaMM TPakTaHCKO-TIPABOBOTO NPUHYKICHHUS B
BHUJIE MO0 MEp OTBETCTBEHHOCTH, JTUOO0 Mep 3aiuThl [4].

BwMecre ¢ TeM mpakTHKa SKOHOMHYECKOT0 000pOoTa MOKa-
3bIBaJla W IIOKa3bIBaA€T, YTO HNPUMCHCHUS T'OCYHAapCTBEHHO-
NPUHYIUTENPHBIX MEp BO3JISHCTBHS M WHBIX IIPABOBBIX
CPEACTB, NPEeIHA3HAUCHHBIX AT 3aIlUThl HHTEPECOB JTH000r0
YIIPaBOMOYEHHOTO JIMIIA, BO MHOTHX CIIydasx HEIOCTaTOYHO
U1 YAOBJICTBOPCHUSI UMYHICCTBCHHBIX HHTEPECOB KPECAUTO-
pa, mpaBa KOTOPOTO OBUTM HApYIICHbI HEHCIOJTHEHUEM WU
HEHAJIeXKAUM HCIONHEHNEM O0053aTelIbCTBA JIOIDKHUKOM.
Tak, pemieHue cyna O NPHHYIUTEILHOM B3BICKAHUH JOJTA
MOXKET OKa3aTbCid HCUCIOJIHUMBIM BBUAY OTCYTCTBUA Y
JNOJDKHUKA Kakoro-inmbo uMyllecTBa. BcienctBue 3Toro B
MeXaHU3Me IPaKAaHCKO-TIPABOBOTO PETYIHPOBAHUS HCIIONb-
3YIOTCS ~ TPaBOBBIE  CPEICTBA, KOHCTPYKIHMH  KOTOPBIX
CO3[aBaIUCh B PA3JIMYHBIX MPABOBBIX CHCTEMAX CIEIIHAIBHO
11l o0ecriedeHusl UCIOJIHeHUs 00s3aTenbeTB. HopMbl rpak-
JTAHCKOTO 3aKOHOJIATeNICTBA, 3aKpeIUIIONIIe 9TH
KOHCTPYKIMH, [0 00IIeMy NpaBUIly OOBEIUHAIOTCS B CIIEIH-
albHOM HMHCTUTYTE 00ECIeUeHHs WCIIOJHEHHs 00513aTeNbCTB.
B nelicTByroneM HalMOHAIBHOM TIPaKIAHCKOM 3aKOHOAA-
TEJILCTBE MONOOHBI MHCTUTYT 3aKpeIUieH B HOpMax Iil. 22

I'paxxnanckoro Kopexca PecnyOnuku VY30ekucran (cT. CT.
259-312).

B cootBerctBuu ¢ 4. 1 cr. 259 I'paxnanckoro Kopekca
PecnyOniku Y30eKuCTaH K ClielMaIbHBIM CIIOco0aM obecre-
YEHUS MCIOJHEHUS 0053aTeNIbCTB OTHOCATCS HEYCTOMKA,
3aJI0T, yJep)KaHWe MMYILECTBA NOJDKHUKA, MOPYYHTEIHCTBO,
rapaHTusi, 3a/IaTOK M JPYrue CIOCOOBI, MPeTyCMOTPEHHbBIE
3aKOHOJJATEILCTBOM HJIH JJOTOBOPOM.

Taxue criocoObl 00ecrieYeHus! UCTIOHEHHSI 00513aTeIbCTB,
KaK TOPYYHTEIBCTBO U TapaHTHs, SBISIOTCS GopMaMu JIHd-
HOTO Kpemura, W00 TpPU WX YCTAHOBIECHHH KPEITUTOP
PYKOBOJICTBYETCS MPUHIMIIOM: BEPI0 HE TOJBKO JHMYHOCTH
JIOJDKHHUKA, HO M JIMYHOCTH Mopydntens (rapanta). B cBoio
ouepenb, 3aJaTOK, 3aJ0T, yAepakaHHe Kak CIIOcoObl obecre-
YCHUSI WCIIOJHEHUS O00s3aTeNbCTB MPEICTABISIOT  COOOM
(hopMBbI peasbHOTO KpeauTa, 00 MpU UX YCTaHOBJICHUH Kpe-
IUTOP PYKOBOJICTBYETCS INPHUHIMIOM: BEPI0 HE JHUYHOCTH
JIOJDKHUKA, & UMYLIECTBY.

A.Jl.CepreeB BHIOBHTaeT CBOC MHEHHE O JaHHOMY BO-
Npocy W CYMTAeT, YTO HCIOJHEHHUIO  0053aTeNIbCTB
CIIOCOOCTBYIOT CIEIHaNIbHBIE MEPHI, HMEHYeMBIE CIIOCOOaMHU
obecrie4eHus UCIOTHEeHUs 00s13aTenbeTB. OHM COCTOAT B BO3-
JO)KEHWH HA JIOJDKHHKA JOTONHHUTENBHBIX OOpeMEeHeHHH Ha
Cllyyail HEHCIIOJNHEHUS WIM HEHAIJIeKAIEr0 HCIOJHEHHS
00s13aTenbCTBa, 00 B MPHUBICYCHUH K HCIONHEHUIO 00s3a-
TCJIbCTBA HapsAAy C HJOJDKHUKOM TpPETbUX JIMIL, KaK 3TO
MIPOHMCXOIHT, HAIIPHMED, TP MOPYIUTENBCTBE, JIHOO0 B pe3ep-
BUPOBAaHUU HUMYILIECTBA, 3@ CUET KOTOPOTO MOXKET OBITh
JOCTUTHYTO HCIOJHEHHE 00s3aTenbcTBa (3aJaToK, 3aJior),
00 B BbIauye 00s3aTeNbCTBA YMOJHOMOYEHHBIMH Ha TO
OpraHaMH II0 OIUIaTe ONpPENeJICHHOHN JEHEeKHOW CyMMBI (Ta-
paHTHs).

Iox cocobamu obecrieueHnsT HCIOTHEHUS 0053aTeNIbCTB
A.I1.CepreeB nospa3symMeBaeT CHelHagbHbIe MEPHI, KOTOPHIE B
JOCTaTOYHON CTENEHN rapaHTHPYIOT UCIOJIHEHHE OCHOBHOTO
00s13aTeNbCTBA M CTUMYJIUPYIOT JODKHHKA K HaJUIekKalIeMy
noBeieHH0. CrocoObl, CTUMYIHUPYIOIINE HaJexKanee HUc-
INOJIHEHHUC CTOPOHAMH BO3JIOKCHHBIX Ha HHUX 06}133.TCJ'IBCTB,
OIIPEACISIOTCS 3aKOHOJATENHCTBOM WM YCTaHABIUBAIOTCS
COTJIAIIEHHEM CTOPOH. BonbIHCTBO M3 croco06oB obdec-
IICYCHUsI HCIIOJIHCHUA O6$I3aTeJ'[bCTB HOCSIT 3aBHCHUMBIH OT
OCHOBHOTO 00s13aTeNIbCTBA XapaKkTep W MpHU HEAEHCTBUTENb-
HOCTH OCHOBHOTO 0053aTeNbCTBA WM MPEKPAIIEHUH €ro
JEeUCTBUS MPEKpaLIaloT CBOe cymiecTBoBaHue. OIHAKO 3aKO-
HOOAaTCIIbCTBOM NnpeayCMOTPEHBI n TaKHue CHOCO6BI
obecnieyeHus, KOTOPbIE MOTYT OBITh CaMOCTOSTEIbHBIMH,
HaIlpuMmep, rapaHTHsl.

Cnoco0bl, 00ecreunBaroNIie HCIONTHEHUE 0053aTeNbCTB,
yCTaHaBJIMBAIOTCA B MHTEpecax Kpeauropa. XOTs M HE Bce
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CrocoObl 00ecreueH sT OTHOCATCS K CaHKIIMSAM, HO BCE OHHU
MpPSIMO WITH KOCBEHHO CO3JAI0T JOTOJHUTEIbHbIE 00peMeHe-
HUS I JOJDKHMKA. Tak, NMpH 3ajore KpemuTop 3a CyeT
3aJI0)KEHHOTO UMYILECTBA JIOJDKHHKA BIIPAaBE MOTACHTh CBOU
npeTeH3uH K HeMmy. Ho 3a cdeT 3Toro ke MMyIecTBa MOTYT
OBITh MOTAIICHBI W JIOTIOJIHUTEIbHBIC TPEOOBAHUS KPEIUTOPA
0 yIUIaTe HeYCTOMKH, BO3MEIICHUIO YOBITKOB 1 mpoune. Ca-
MO U3bATHE UMYILECTBA M3 BIAJCHUS W MOJb30BAHUS TAKKE
MOXET CO3/1aTh JODKHHUKY HE NPOCTO HEyIoOCTBa, HO W BEI-
3BaTh JOTOJHHUTEIBHBIC H3IEPKKU C €T0 CTOPOHBI.

N36panHbIil cTOpoHaMHU croco0 00ecreYeHus MCIOIHEe-
HUSL 00513aTeNbCTBA JIOJKEH OBITh MHCHbMEHHO 3a(HMKCUPOBAH
00 B caMOM 00s13aTeNbCTBE, HA 00ecIeueHHe KOTOPOro OH
HAMpaBJieH, JHOO B JIOMOJNHHUTEIPHOM (MM CHEIHATHHOM)
cornanieHun. HekoTopele U3 CHOCO00B TPeOYIOT HE MPOCTO
MUCHMEHHO#, HO M HOTapHAIBEHO YIOCTOBEPEHHOM GOpMBI UX
COBEPIICHUS W Ja)Ke CHEeIHaTbHOM perucTpanuu (3ajior, ra-
paHTHs).

ITo muennto M.B.OcumnoBoii cioco0sl obecnedeHus 00s-
3aTeNbCTB MPEACTABISIIOT COOON MPEIyCMOTPEHHbIE 3aKOHOM
WM JOTOBOPOM CIIEIMANIbHBIE Mephl UMYIIECTBEHHOTO Xa-
pakTepa, CIOCOOCTBYIOIIME HaJJICXKAIIEMYy HCIIOJIHCHHUIO
00513aTeNIbCTB JOJDKHUKOM IIYT€M CO3MaHHs Ul KpeaAuTopa
YIOBJIETBOPEHHSI €r0 MHTEPECOB M HAJENICHUS €ro JOMOIHH-
TEJFHBIMU TIPAaBaMHU MO MPEAYNPEKICHAIO WIH yCTPAHESHHIO
HEONAroNpUATHBIX TMOCNIEACTBUNA Ha Chay4ail HEHCHONHEHHUS

WIK  HEHAJICKAIIETO UCIIONIHEHHST  00sI3aTeNbCTBA.
M.B.OcuroBa Taike MpUAEpKUBACTCS KIACCU(PUKAIIMU CITO-
coboB obOecrieueHust 005A3aTENBCTBA, MPEIYCMOTPEHHON

3aKOHOJATCIIbCTBOM, B HaCTHOCTH, B Ka4Y€CTBC TAaKOBBIX OHa

IpeAycMaTpUBaeT HEYCTOMKY, 3aJI0T, yaepKaHHe UMYIIECTBa
JOJDKHUKA, MOPYYUTEIbCTBO, TapaHTHUIO, 33JaTOK U JpYyrHe
CrocoObl. YKa3aHHbBIN MEpEeYeHb HE SBISECTCS MCUYEPIBIBAIO-
oM. JTO O3HAYaeT «BO3MOXKHOCTBY JIJIS 3aKOHOJATENIeH U
CTOPOH JIOTOBOpa CKOHCTPYHPOBATh MHBIC CIIOCOOBI oOecrie-
YEHUs UCTIONHEHHS 0053aTeNbCTB, PU YCIOBHHU, YTO OHU HE
OyIyT NPOTHBOPEUYUTH JACHCTBYIOIIEMY 3aKOHOIATENLCTBY
[5].

OrpomHbIii BKJIaJ B Pa3BUTHE OTECYECTBEHHOTO 00s3a-
TENLCTBEHHOTO TpaBa BHECIM W HAI[MOHAIBHBIC YYCHbBIC-
npaBoBensl. Hampumep, X.PaxmaHkyinoB cuuTaer, 4To CIO-
COOBbI 00CCIICUCHNUST HCTIOHEHUSI 0053aTENBCTB BBICTYIAIOT B
Ka4yecTBE JOMOJHUTEIBHBIX 00s3aTenseTB. OHU  SBISAIOTCS
cpenctBamu (MEXaHU3MaMH) MOOYKACHHS IODKHUKA K HC-
[IOJJHEHUIO OCHOBHOH O0OS3aHHOCTH ¥ yJOBJIETBOPEHHUS
TpeOOBaHH KPETUTOpa B CIIydae e¢ HeHCIIOIHCHUS.

AHanu3upys Bce yKa3aHHbIE BBIIE HO3UINN M UCXOMS U3
MIPE/TIOKEHHBIX CIOCOO0B OOECTIeUeHUsT UCTIONHEHUs 00s13a-
TENBCTB, XOTEIOCh OBl MPEIIOKUT CIETYIOIYI0 aBTOPCKYIO
K1accu(UKALUI0 CIIOocO00B oOecreueH s, OCHOBHBIM KpUTe-
pueM KOTOpOH SBISIETCS NpeneNbl CaMOCTOSTEIbHOCTH H
XapakTep crocoba obOecreueHHs MCIOIHEHUs! 00s3aTesIbCTB.
B pamMkax ngaHHOW KiIacCH(PUKALUU CUUTAI0 HEOOXOIUMBIM
BBLACIUTH CIEAYIOLIME IPYMIBl CIOCOO0B OOECHeUeHus uc-
TIOJTHEHUS 00513aTeNbCTB!

1) AxiieccopHble CIACTKU

2) OtaenvHBIE BUABI TPaKAAHCKO-TIPABOBHIX JIOTOBOPOB
KaK CIOCOObI 00eCIeUeHNs! UCTIOIHEHHS 0053aTeIbCTB.

3) Huble crmocoObl 0OeCIeYeHUsT HUCIONHEHUs 00s13a-
TEIIbCTB.
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